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ECJ Hands Down Landmark Decision on
Access Restriction Abuses

Introduction

On February 25, 2025, the European Court of Justice (“ECJ”) delivered its judgment?! in Case C-233/23 the (“Judgment”)
developing a growing line of support for abuses of dominance based on access restrictions. In further developing a new access-
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ECJHANDS DOWN LANDMARK DECISION ON ACCESS RESTRICTION ABUSES

This approach is consistent with the European Commission’s (“EC”) draft guidelines on abusive exclusionary conduct by
dominant undertakings.®

The Judgment
In its Judgment, the ECJ discussed this “delicate balance” and clearly distinguished between access restrictions and refusal to
supply cases.

Bronner is not applicable for digital ecosystems dependent on uptake from third parties

In its ruling, the ECJ followed AG Medina’s opinion and held that the Bronner conditions do not apply where a “dominant
undertaking has developed infrastructure not solely for the needs of its own business but with a view to enabling third-party
undertakings to use that infrastructure”.® The ECJ drew a clear line in holding that the Bronner conditions are only applicable if
the infrastructure is (i) developed by the undertaking in a dominant position solely for the needs of its own business and (i)
owned by that undertaking.

Indispensability

With specific reference to the indispensability criterion, which has previously been a significant hurdle for traditional refusal to
supply cases, the ECJ held that a refusal to grant access to a platform by a third-party undertaking which has developed an app is
“capable of constituting an abuse of a dominant position even though that digital platform is not indispensable for the
commercial operation of the app concerned on a downstream market™.”
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